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DECISION

I. INTRODUCTION

1  In an amended notice of hearing dated 8 November 2010, staff ("Staff") of the Alberta Securities Commission (the 
"Commission") alleged that four individuals -- Gobinder Kular Singh ("Gobi Singh"), Frank Andrew Devcich ("Devcich"), 
Thomas Tang ("Tang") and Meena Singh -- contravened Alberta securities laws and engaged in conduct contrary to the public 
interest and that Simon Bernardine Fletcher ("Fletcher") engaged in conduct contrary to the public interest, all in connection 
with the preparation and filing by Genesis Land Development Corp. ("Genesis") of consolidated financial statements for the 
three and nine months ended 30 September 2008 and 2007 (the "Q3 Financial Statements").

2  The hearing into the merits of Staff's allegations (the "Merits Hearing"), which began on 1 September 2011, proceeded only 
in relation to Staff's allegations against Fletcher and Meena Singh (the "Respondents"). Staff's allegations against Gobi Singh, 
Devcich and Tang were earlier resolved by way of two settlement agreements and undertakings (the "Settlement Agreements"): 
one between Staff and Tang (the "Tang Settlement Agreement"); and the other between Staff and Gobi Singh and Devcich (the 
"Singh/Devcich Settlement Agreement").

3  During the Merits Hearing, Staff called five witnesses: a Staff investigator; Jason Brown, a KPMG LLP ("KPMG") audit 
partner; Trevor Hammond ("Hammond"), a KPMG audit senior manager; Ian Brown, a former Genesis director and the chair of 
the Genesis audit committee in 2008; and Steven Salt ("Salt"), a former Genesis employee responsible for Genesis's financial 
reporting in 2008. The Respondents testified but called no other witnesses. We also received documentary evidence, including: 
the Settlement Agreements; and transcripts, in whole or in part, of investigative interviews (the "Interviews") conducted by 
Staff of the Respondents, Gobi Singh, Devcich, Tang, Jason Brown and Genesis directors GA and EL. We heard oral 
submissions from the parties on 27 September 2011.
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4  Our decision and reasons on the merits of the allegations against the Respondents follow. Stated briefly, we find that Staff 
have proved that Meena Singh contravened section 93.4(1) of the Securities Act, R.S.A. 2000, c. S-4 (the "Act") and in so 
doing also acted contrary to the public interest, but we have dismissed the allegation that Fletcher acted contrary to the public 
interest.

5  This proceeding will now move to a second phase, to determine what, if any, orders ought to be made against Meena Singh.

II. APPEARANCE ON BEHALF OF DEVCICH

6  Counsel for Devcich appeared at the start of the Merits Hearing. He stated Devcich's concern that, in the Merits Hearing, we 
might make findings of fact involving Devcich inconsistent with the agreed facts contained in the Singh/Devcich Settlement 
Agreement, which might result in significant consequences for Devcich.

7  We acknowledge Devcich's concern, but we are mandated to act in the public interest in determining the merits of the 
allegations of capital market misconduct against the Respondents. Thus, in considering the misconduct alleged against the 
Respondents, we must make our findings of fact on the totality of the evidence before us, and cannot be constrained by the 
agreed facts contained in the Singh/Devcich Settlement Agreement.

III. FACTUAL BACKGROUND

A. Evidentiary Issues

8  Staff's allegations are proved only when the evidence is "sufficiently clear, convincing and cogent to satisfy the balance of 
probabilities test" (F.H. v. McDougall, 2008 SCC 53 at para. 46). The balance of probabilities test is met when "it is more 
likely than not that an alleged event occurred" (F.H. at para. 49).

9  Our findings of fact are derived from the evidence presented to us during the Merits Hearing, including some facts that were 
set out in the Settlement Agreements and the Interviews.

10  Although Meena Singh objected to the admission of the Tang Settlement Agreement, we admitted it and the Singh/Devcich 
Settlement Agreement as being relevant to the issues before us, and noted that the weight, if any, to be given to the Settlement 
Agreements would be decided by us once all of the evidence and submissions had been received.

11  In oral submissions, Meena Singh urged that the Tang Settlement Agreement and the admitted excerpts from the 12 April 
2010 Interview of Tang (the "Tang Interview") be given little or no weight, given the scope of the Tang Interview and Staff's 
failure to call Tang as a witness. Staff's position was that those who were party to the Settlement Agreements or the subject of 
the Interviews and not called as witnesses by Staff could have been compelled to testify at the Merits Hearing by either of the 
Respondents.

12  Section 29(f) of the Act provides that the laws of evidence applicable to judicial proceedings do not apply to Commission 
enforcement proceedings. Thus, a Commission hearing panel has the discretion to admit relevant hearsay evidence. In the 
exercise of that discretion, we are mindful of the seriousness of the matter before us and that the principles of natural justice 
and fairness are to be considered when assessing the weight, if any, to attach to such evidence.

13  We include facts set out in the Settlement Agreements in our findings of fact, but only such facts that are uncontroversial or 
consistent with or supported by other evidence. Many such facts are included for the purpose of providing a better 
understanding of the contextual background underlying Staff's allegations. Beyond that, we attach little weight to the 
Settlement Agreements for reasons that were aptly discussed by this Commission in Re Stewart, 2005 ABASC 91 at paras. 25-
28:

Caution is called for in part because of the fact that parties to any legal proceeding, if they are endeavouring to arrive 
at a negotiated settlement, may conduct themselves very differently than if they are pursuing contentious litigation 
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through to a hearing and decision. To achieve a broadly acceptable negotiated conclusion, a party might make 
admissions or concessions, and advance or abandon particular legal positions, that would be handled very differently 
in the course of a contested hearing.

There was, moreover, no direct examination or cross-examination of parties to the Settlement Agreements as to their 
content...

Finally, the Settlement Agreements relate to Staff's cases against three of the respondents, not against Stewart. The 
allegations against the three respondents were not the same as the allegation that was the subject of this hearing ...

The Settlement Agreements contain statements concerning Stewart's conduct, including the extent to which he did or 
did not exercise trading discretion. However, even though it was Stewart (albeit without benefit of legal counsel) who 
tendered the Settlement Agreements into evidence, Stewart was not a party to any of the Settlement Agreements, and 
the statements set out in them were not his. We are not prepared to construe those statements in the Settlement 
Agreements as admissions by Stewart nor, without more information, to treat them as proven for the purpose of these 
proceedings.

14  We also rely to some extent on information elicited in the Interviews, noting that: all were apparently conducted under oath; 
all interviewees were represented by counsel but for Fletcher, who, although advised of his right to counsel, declined 
representation; and all interviewees were apparently aware that the respective Interviews were being conducted as part of an 
investigation under the Act. We also consider that, while the Respondents testified during the Merits Hearing, neither chose to 
summon any of the other interviewees who were not called as witnesses by Staff, apparently electing not to challenge the 
content of their Interviews. That said, we appreciate that such evidence is not the same as having the individuals testify before 
us, which allows for their credibility to be better assessed and their testimony to be tested through cross-examination. Thus, we 
treat such evidence with caution, generally assigning more weight to Interview evidence when it is consistent with or supported 
by other evidence.

B. The Respondents and Other Relevant Individuals and Entities

15  Genesis, an Alberta corporation, is a Calgary-based land development company. It is a reporting issuer under the Act and 
its securities are traded on the Toronto Stock Exchange.

16  In 2008 Gobi Singh was the president, the chief executive officer ("CEO") and a director of Genesis. He and his wife, 
Meena Singh, were founders of Genesis.

17  In 2008 Devcich, a chartered accountant, was the chief financial officer ("CFO") of Genesis.

18  Tang was the executive director of the equity investment division of Genesis until his departure from Genesis sometime in 
September 2008, after which he was the president and the CEO of GenCap Equity Inc. ("GenCap").

19  Fletcher, a chartered accountant, became one of two controllers of Genesis on 19 August 2008. At that time Fletcher 
reported directly to Devcich. Fletcher became the CFO of Genesis in October 2009, a position he currently holds.

20  Meena Singh, the wife of Gobi Singh, was not a director, officer or employee of Genesis or GenCap.

21  GenCap, an Alberta corporation owned or controlled by Tang, was effectively created and staffed from the equity 
investment division of Genesis in mid to late September 2008.

22  Firm Capital Mortgage Fund Inc. ("Firm Capital"), based in Toronto, Ontario, described itself as "Mortgage Investment 
Bankers".

C. The GenCap Transaction

23  In late summer 2008 Genesis decided to "spin off" its equity investment division (its limited partnership group) into a 
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separate entity. Apparently, the intent was that this separate entity -- GenCap -- would continue its capital-raising activities for 
various land developments, including lands being marketed and sold by Genesis.

24  GenCap's first transaction (the "GenCap Transaction") involved the purchase from Genesis of a land development called 
"Bayside Phase 9", a 21.66 acre parcel consisting of 107 serviced lots in Airdre, Alberta (the "Lands").

25  According to the Singh/Devcich Settlement Agreement, and consistent with emails in evidence, on 8 September 2008 
Devcich approached Firm Capital to solicit its interest in lending money to GenCap that would be used to purchase the Lands.

26  Fletcher acknowledged he was aware in September 2008 that either Devcich or Gobi Singh or both had referred GenCap to 
Firm Capital -- had given GenCap contact information for Firm Capital -- although Fletcher was not a party to the discussions 
and did not know other details about the referral.

27  Emails, consistent with Fletcher's evidence, indicate that those at Genesis who were dealing with GenCap and Firm Capital 
in finalizing the GenCap Transaction were Gobi Singh, Devcich, David Findlay ("Findlay", Genesis's then in-house counsel) 
and Kelly Eisler ("Eisler", Genesis's then controller responsible for its land, homebuilding and multifamily divisions). 
According to the Singh/Devcich Settlement Agreement (at para. 19):

Devcich and Singh did not inform the Audit Committee of the Genesis Board of Directors (Audit Committee), 
Genesis accounting staff (Accounting Staff), or third party auditors reviewing the Q3 2008 Financials (Auditors), of 
the Genesis Guarantee, Genesis Mortgage or Genesis GSA granted to Firm [Capital] as part of the Loan transaction. 
They did not inform the Audit Committee, Accounting Staff or the Auditors that the source of the GenCap funds to 
pay the Deposit was the Firm [Capital] Loan.

28  In the 4 May 2010 Interview of Devcich, Devcich similarly stated:

... we kept the Firm [Capital] financing very tight within the organization. And that essentially was Gobi [Singh], 
myself, [Eisler], who was more familiar with the land financing side, so he was involved, and [Findlay], our in-house 
lawyer.

...

As I mentioned, we kept the loan arrangement essentially between four individuals: Gobi [Singh], myself, [Eisler], and 
[Findlay]. Basically the people that were directly involved in the deal, the arrangement of it. We kept -- beyond that, 
we didn't let anybody else know about it in the corporation...

29  Firm Capital sent GenCap a "Mortgage Loan Commitment" dated 14 September 2008, which advised GenCap that its 
application for first mortgage financing for the Lands in the amount of $9 million (the "Firm Capital Loan") had been 
approved, and provided (among other terms) that GenCap was to pay a non-refundable deposit of $50 000. The Mortgage Loan 
Commitment also required GenCap to provide security for the Firm Capital Loan, including a first mortgage on the Lands, a 
general security agreement ("GSA") and a guarantee.

30  An exchange of emails occurred on 18 September 2008 between MB (a paralegal apparently acting for Firm Capital) and 
Findlay, with MB asking several questions of Findlay under the subject line "Firm Capital/GenCap Equity Capital Inc./SE 2-
27-1-W5th". The last email in the chain was sent by Findlay to Eisler, Gobi Singh, Devcich and Fletcher and contained a single 
question, "Can any of you answer these questions for me[?]"

31  An exchange of emails on 23 September 2008 discussed what was termed "the ownership issue" -- although GenCap would 
be the borrower, Genesis would remain on title as the Lands' registered owner until completion of the Lands' subdivision. Firm 
Capital suggested Genesis's participation in the Firm Capital Loan as a "borrower", with Genesis being released on completion 
of the Lands' subdivision. Devcich responded that Genesis would discuss this because "[t]he only issue ... is Genesis needs to 
be 100% independent of GenCap for us to be able to record this as a sale to GenCap including no affiliation with the loan". 
Findlay was copied on these emails, and Eisler was copied on the last four.
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32  An Agreement for Purchase and Sale of Land dated 29 September 2008 was entered into between Genesis and GenCap (the 
"Purchase Agreement"). The Purchase Agreement stipulated a $23 million purchase price for the Lands. It also stipulated that 
GenCap was to pay to Genesis a $4.5 million non-refundable deposit upon the Purchase Agreement's execution and a further $4 
million non-refundable deposit within 60 days of the Purchase Agreement's execution, with the balance payable on or before 12 
months from the registration date of the plan of subdivision creating a distinct title to the Lands.

33  Genesis management, namely Gobi Singh and Devcich, were apparently anxious to complete the Purchase Agreement by 
30 September 2008 so that Genesis could recognize the full $23 million purchase price as revenue earned in the Q3 Financial 
Statements. Devcich described the urgency in a 30 September 2008 email to counsel for GenCap and Firm Capital -- "The 
timing of this funding is critical to the whole loan -- the funds need to be in Genesis['s] account today (as it is the end of the 
third quarter)."

34  A 26 September 2008 email from Firm Capital's counsel to GenCap's counsel advised that Firm Capital, despite "some 
uncertainty with the corporate structure of this deal", was prepared to advance $5 million on 30 September 2008 provided that: 
the security for the Firm Capital Loan consisted of a promissory note from GenCap, a guarantee and mortgage from Genesis 
and a GSA from each of GenCap and Genesis; and Genesis would not be released from its guarantee and its mortgage would 
not be discharged until (among other conditions) the Lands were subdivided and title to the Lands was transferred to GenCap. 
In an email sent the same day, Devcich agreed to the security requested of Genesis and on the terms proposed by Firm Capital. 
Findlay was copied on these emails.

35  On 29 September 2008 an "Acknowledgement" to Firm Capital was executed by GenCap and Genesis, which stated that:

* Firm Capital agreed to help finance GenCap's purchase of the Lands by lending GenCap $9 million;

* as security for the Firm Capital Loan, GenCap agreed to grant Firm Capital a mortgage over the Lands;

* GenCap was unable to grant the mortgage because the subdivision plan was not yet registered;

* the Purchase Agreement required GenCap to pay to Genesis a $5 million initial deposit on or before 30 
September 2008, and GenCap required the advance of a portion of the Firm Capital Loan to make the initial 
deposit;

* Genesis agreed to provide interim security to Firm Capital over the Lands to facilitate the advance of $5 
million to GenCap on or before 30 September 2008;

* Firm Capital would advance to GenCap $5 million on or before 30 September 2008 provided Firm Capital 
was in receipt of (among other things):

* a $5 million promissory note from GenCap to Firm Capital;

* an unlimited guarantee of the Firm Capital Loan by Genesis;

* a collateral mortgage by Genesis over the Lands; and

* a GSA from each of GenCap and Genesis.

36  On 30 September 2008 Gobi Singh and Devcich, on behalf of Genesis, executed the following agreements (the "Genesis 
Security Agreements"):

* a guarantee which guaranteed repayment of the entire Firm Capital Loan;

* a mortgage in favour of Firm Capital over numerous properties owned by Genesis; and

* a GSA granting Firm Capital a security interest over all Genesis's present and after-acquired property.

37  Also on 30 September 2008 Firm Capital advanced $5 million to GenCap and GenCap paid to Genesis the $4.5 million 
deposit, the remaining $500 000 to be used by GenCap as working capital.
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38  On 3 October 2008 Devcich sent an email, copied to Tang and Fletcher, with the subject line "GenCap Financing". The 
email stated:

Just to let you know I did talk to Firm about the corporate guarantee after we talked yesterday and I think we can get 
that removed which will definitely be cleaner (just in case). Regardless, I have not discussed the GenCap financing 
with KPMG as it is a private company and I know Thomas [Tang] would like to keep information on his finances 
private. KPMG did inquire about the ability of GenCap to make their payments for these lots and I did let them know 
that Thomas is certain of meeting his deposit requirements and then the track history of his LP group should provide 
certainty of collectability based on past performance.

39  Fletcher did not deny, but could not recall, receiving this email, and he speculated that, had he read it, he may not have 
understood its significance or may have considered the guarantee reference to be about a future transaction. We consider this 
explanation plausible in light of the totality of the evidence. The preponderance of the evidence is, and we find, that Fletcher 
was not involved in the Firm Capital negotiations. The preponderance of the evidence is, and we also find, that Fletcher played 
no role in Genesis's provision of security to Firm Capital in connection with the GenCap Transaction, nor (as we discuss below) 
had knowledge of same until at the earliest mid to late December 2008.

D. The Tang Loan

40  In September 2008 Tang approached Meena Singh at the Genesis offices and asked whether she would lend him $30 000 
for a short time -- two or three weeks.

41  Meena Singh agreed to lend $30 000 to Tang (the "Tang Loan") and did so on 19 September 2008. The Tang Loan was not 
documented, and no interest was payable on it.

42  Banking records for the personal chequing account of Tang and his wife (the "Tang Bank Account") show a $30 000 
deposit on 19 September 2008. The balance in the Tang Bank Account just prior to that deposit was $18 318.35.

43  Tang personally paid the $50 000 GenCap deposit to Firm Capital. A $50 000 cheque dated 18 September 2008 drawn on 
the Tang Bank Account was made payable to Firm Capital. Banking records for the Tang Bank Account show a $50 000 debit 
associated with that cheque on 25 September 2008.

44  GenCap issued a $50 000 cheque to Tang dated 10 October 2008 bearing the notation "Pay out Thomas' Loan".

45  On 14 October 2008 a $30 000 bank draft was issued to Meena Singh with the notation "loan pay back from Thomas 
Tang". Banking records for the Tang Bank Account show a $22 819.54 balance in the Tang Bank Account after the debit 
associated with that draft.

E. Genesis's Accounting of the GenCap Transaction

46  KPMG was Genesis's independent auditor from the fall of 2006. In 2008 KPMG audit personnel assigned to the Genesis 
audit file were, among others, Jason Brown as the lead engagement partner and Hammond as the lead engagement manager. As 
part of KPMG's engagement, KPMG audit personnel reviewed Genesis's interim financial statements prior to their public 
release.

47  In late August or early September 2008 Jason Brown and Hammond learned of the GenCap Transaction. On or about 25 
September 2008 Fletcher and Salt were asked to attend a meeting with Gobi Singh, Devcich, Jason Brown, Hammond and the 
Genesis corporate secretary (the "Corporate Secretary") to discuss the GenCap Transaction and the appropriate accounting 
treatment of the money to be paid to Genesis by GenCap. KPMG had concerns about the independence of GenCap vis-à-vis 
Genesis because GenCap was a newly formed entity whose president and CEO, Tang, was a former Genesis employee. 
Fletcher testified that Devcich did not mention anything during this meeting about Firm Capital's financing role in the GenCap 
Transaction, nor about Genesis's involvement in the financing.
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48  Jason Brown testified that, because KPMG was of the view that the GenCap Transaction was a material transaction to 
Genesis, he asked Genesis management to prepare a position paper on the GenCap Transaction, a starting point (according to 
Hammond) to understanding the transaction. Fletcher instructed Salt, Genesis's recently appointed manager of financial 
reporting, to conduct an analysis of the accounting issues and prepare a reporting memorandum, which memorandum Fletcher 
subsequently gave a cursory review. Fletcher and Salt both testified that Devcich provided them with the information about the 
GenCap Transaction, including (according to Fletcher) a draft of the Purchase Agreement. Fletcher and Salt also both testified 
that they were not aware of the existence of the Genesis Security Agreements at the time (indeed, having regard to their 
testimony, we find that they were not aware of the existence of the Genesis Security Agreements until at the earliest mid to late 
December 2008).

49  A 29 September 2008 email from Salt to Jason Brown and Hammond, copied to Gobi Singh, Devcich, Fletcher and Eisler, 
attached a document addressed to KPMG dated 26 September 2008 with the reference "Reviewing the revenue recognition for 
the sale of developed lots to GenCap Equities" (the "Genesis Accounting Memo").

50  The Genesis Accounting Memo stated that: GenCap "is a third party corporation which originated from the equity 
investment division of Genesis"; this division and "its director, employees and sales consultants were terminated in 2008"; this 
group "formed a new independent corporation", GenCap; and "[t]he current land project involves GenCap acquiring developed 
lots from Genesis". It stated that the issue to be considered was: "To review the revenue recognition criteria in relation to the 
GenCap agreement mentioned above and to conclude on the appropriate accounting treatment to be implemented by Genesis 
for the sale."

51  Under Canadian generally accepted accounting principles ("GAAP"), in order for Genesis to recognize the $23 million as 
revenue received in the Q3 Financial Statements, GenCap had to be a separate entity, independent from Genesis, and the sale of 
the Lands had to be an arm's-length transaction. The Genesis Accounting Memo concluded that the GenCap Transaction was 
not a related-party transaction and that GenCap was not a variable interest entity because: GenCap was independently owned 
and operated; Genesis had no ability to control GenCap's operations; and Genesis had no ownership of or voting rights in 
relation to GenCap or obligation to fund future GenCap activities. In the result, after applying the various revenue recognition 
guidance and criteria, the Genesis Accounting Memo recommended that the total $23 million purchase price be recorded as 
revenue as at 29 September 2008, the date the GenCap Transaction was concluded.

52  On receipt of the Genesis Accounting Memo, Jason Brown sent an email to Salt and Hammond, copied to Devcich and 
Fletcher, asking a few additional questions about the GenCap Transaction. He asked (among other things): for confirmation 
that the GenCap deposits were non-refundable; whether the initial $5 million deposit had been received; how much cash 
GenCap had remaining after paying the initial deposit; and, "given this is a somewhat unique and materially significant 
transaction", whether the Genesis board of directors' view of the GenCap Transaction was known. Salt recalled that Devcich 
responded to Jason Brown's questions.

53  On 6 November 2008, one day before the Genesis audit committee was to meet to consider and approve the Q3 Financial 
Statements, Jason Brown and Hammond met with Devcich, Fletcher and Salt (the "6 November Meeting") to discuss various 
accounting issues in connection with the Q3 Financial Statements.

54  One focal point of the 6 November Meeting was Genesis management's decision to record the entire $23 million GenCap 
Transaction purchase price as revenue received in the third quarter, a decision with which KPMG was not comfortable at the 
time. According to a document prepared by Jason Brown around 12 January 2009 and completed a few days later (probably 15 
January 2009) -- a summary of events surrounding KPMG's involvement in the review of the GenCap Transaction -- 
"[m]anagement represented that GenCap was completely independent from Genesis with no side agreements in place, no 
cross[-]ownership or board of directors between Genesis and GenCap" and that "the sale was structured in the same manner as 
a normal business sale with title not transferring to the purchaser until full payment received" (emphasis in original).

55  At the 6 November Meeting Jason Brown asked the Genesis personnel present -- Devcich, Fletcher and Salt -- the question 
which forms the crux of Staff's allegation against Fletcher. The differing recollections of Jason Brown, Hammond, Fletcher and 
Salt evince uncertainty as to the question posed -- whether it related to the source of the $4.5 million deposit, the source of the 
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balance of the money owing to Genesis under the Purchase Agreement, or both -- and a lack of common understanding as to 
what was being asked and for what purpose.

56  During the 6 November Meeting Fletcher heard Devcich tell Jason Brown and Hammond that Devcich did not know where 
Tang (GenCap) was getting his (its) money and Devcich made an "offhand remark about Asian money". This was not a true 
statement because Devcich, who had been involved in the Firm Capital negotiations, knew that GenCap had obtained the Firm 
Capital Loan and that the $4.5 million deposit had come from Firm Capital. We so find.

57  In the Fletcher Interview, Fletcher stated that "I didn't feel it was my place" to correct what Devcich had told KPMG. 
Before us, Fletcher testified that he did not believe it was necessary to correct Devcich, or intervene and tell KPMG about Firm 
Capital during the 6 November Meeting. Fletcher told us that, while he had known about Genesis's referral of GenCap to Firm 
Capital, he did not know whether anything had come of it -- specifically, he did not know that Firm Capital had in fact lent the 
deposit money to GenCap. Thus, he said, he was not alarmed when Devcich neglected to mention Firm Capital, but he was 
"curious" and made a mental note to ask Devcich later about what had happened with the referral. Fletcher also said that he did 
not have enough information about the GenCap Transaction to challenge or contradict Devcich during the 6 November Meeting 
-- "a little bit of a light went off, but not an alarm bell".

58  Fletcher testified he did not believe at the time (6 November) that Devcich had misinformed KPMG. Fletcher also testified 
that he was not surprised by Devcich's comment about Asian connections because it was not uncommon for Tang to make 
presentations, in Mandarin, to groups of Asian individuals and Tang "had a number of Asian investors in Canada".

59  Fletcher testified that he was curious because he had asked Devcich sometime in the fall of 2008 whether Devcich knew 
where GenCap had obtained its deposit money and all Devcich had told him was he had introduced GenCap to Firm Capital. 
Fletcher said that, when he subsequently asked Devcich why he had neglected to mention Firm Capital at the 6 November 
Meeting, Devcich said that he thought KPMG was asking where GenCap was going to obtain the balance of the money to 
complete the GenCap Transaction. According to Fletcher, he then asked Devcich, "Why didn't you just volunteer that you 
referred [GenCap] to [Firm Capital] and you didn't know where it went?" Devcich responded that he believed Genesis director 
GA was in a conflict of interest -- Devcich apparently feared that GA might seek to obtain financing from Firm Capital for 
another entity, which could reduce or eliminate money available to Genesis from Firm Capital for future project financings. 
Fletcher believed Devcich's explanations to be reasonable and never considered contacting KPMG to discuss the matter further. 
At the time, Fletcher said, he did not consider Genesis's introduction of GenCap to Firm Capital "material in my assessment of 
the [GenCap] transaction".

60  At the end of the 6 November Meeting, no consensus had been reached as to whether Genesis should recognize $23 million 
or $4.5 million as revenue earned from the GenCap Transaction.

F. The November Audit Committee Meeting

61  The Genesis audit committee was scheduled to meet on 7 November 2008 to consider a number of financial matters, 
including approval of the Q3 Financial Statements.

62  On 6 November 2008 Devcich circulated an agenda to the Genesis audit committee. In an email to Devcich later the same 
day, Ian Brown responded that there were "several material issues" to be resolved before the Q3 Financial Statements could be 
approved. Ian Brown's view, as stated, was that the Q3 Financial Statements and Management's Discussion and Analysis "do 
not present fairly". Ian Brown noted that one issue the Genesis audit committee needed to discuss was "the material sale of lots 
at the end of the quarter for approx[.] $23m", an issue which had not been previously discussed with the Genesis audit 
committee.

63  The Genesis audit committee met on 7 November 2008 (the "November Audit Committee Meeting"). In attendance were 
the Genesis audit committee (Ian Brown and directors GA and EL), Gobi Singh, Devcich, Jason Brown, Hammond and the 
Corporate Secretary.

64  Draft minutes of the November Audit Committee Meeting reflected that one item discussed was "the revenue recognition 
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issue surrounding the 107 lots purchased by [GenCap]", and that Devcich "outlined the terms of the sale agreement and that a 
$4.5 million non-refundable deposit had been paid by GenCap". Ian Brown testified that Genesis management proposed to treat 
the GenCap Transaction as a normal sale, to book the revenue and recognize the income from the transaction. Ian Brown 
further testified that he was opposed to that accounting treatment for the GenCap Transaction because he considered it "an 
unusual transaction" -- it was not a "normal course" transaction for Genesis, the lots were being sold to a very new, start-up 
company, and he had concerns about the GenCap Transaction's financial viability and counterparty risk.

65  Ian Brown questioned Gobi Singh and Devcich as to where Tang obtained the deposit money and how Tang was going to 
fund the balance of the purchase money. According to Ian Brown: Gobi Singh and Devcich told the Genesis audit committee 
that they did not know where Tang had obtained the deposit money or would obtain the balance of the purchase money; and 
Firm Capital was not mentioned in relation to the GenCap Transaction.

66  Ian Brown testified that neither Gobi Singh nor Devcich ever approached him to discuss any concern either had about 
Genesis director GA having a conflict of interest. Ian Brown was aware at the time that GA's law firm may have been providing 
services to a Genesis competitor.

67  The Genesis audit committee decided, with the concurrence of Genesis management, that Genesis would take a more 
conservative approach to revenue recognition, recognizing as revenue only $4.5 million from the GenCap Transaction in the 
Q3 Financial Statements.

G. The Public Release of the Q3 Financial Statements

68  On 14 November 2008 KPMG per Hammond emailed to Devcich, Fletcher and Salt, for their review and execution, a draft 
of a management representation letter. On 19 November 2008 Fletcher emailed to Hammond the management representation 
letter (the "Management Representation Letter") on Genesis letterhead dated 14 November 2008 and signed by Gobi Singh, 
Devcich and himself.

69  In relation to the Q3 Financial Statements, the signatories to the Management Representation Letter confirmed "to the best 
of our knowledge and belief" that (among other things):

 1) All financial records and related data of [Genesis] have been made available to [KPMG.]

...

10) We have no knowledge of:

...

 e) any action by any officer or director of [Genesis], or any other person acting under the direction thereof, 
to fraudulently influence, coerce, manipulate or mislead [KPMG] during [its] engagement.

70  Fletcher testified that, when he signed the Management Representation Letter, he believed the representations in it to be 
correct and accurate. He further testified that he subsequently became aware of "what had actually transpired" and thus that the 
Management Representation Letter contained inaccuracies.

71  The Q3 Financial Statements publicly released on 14 November 2008 included in revenue $4.5 million earned from the 
GenCap Transaction.

H. The Restatement of the Q3 Financial Statements

72  On or around 18 December 2008 Devcich advised Fletcher that the Genesis board of directors had an issue with the 
GenCap Transaction and were reviewing it, and that a restatement of the Q3 Financial Statements might be done.

73  Fletcher testified he first learned in January 2009 that Genesis had guaranteed a loan from Firm Capital to GenCap, 
supported by the Genesis Security Agreements; however, we fix his knowledge earlier -- mid to late December 2008, at or 
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about the time he learned from Devcich that the Genesis board of directors had an issue with the GenCap Transaction. Fletcher 
told us that he realized when he saw the Genesis Security Agreements that Genesis, specifically Devcich, had played a 
substantial role in negotiating the Firm Capital Loan to GenCap. Fletcher said that these facts changed his view of the 
accounting treatment of the GenCap Transaction: it would have been a related-party transaction to which Accounting Guideline 
15 would have applied. Fletcher believed, based on these subsequently learned facts, that Devcich had misinformed or misled 
KPMG. Fletcher was surprised and disappointed that he had not been fully informed about the GenCap Transaction and shown 
the Genesis Security Agreements.

74  Ian Brown testified he was contacted by Genesis director GA, who advised that someone had contacted him suggesting 
Genesis had provided guarantees to support GenCap's funding of the GenCap Transaction. According to Ian Brown, because 
Genesis had provided security for the Firm Capital Loan to GenCap, the GenCap Transaction would not be considered an 
arm's-length transaction.

75  Genesis director GA asked Ian Brown, who had resigned from the Genesis board of directors shortly after the November 
Audit Committee Meeting, whether he would attend a meeting of the independent directors and KPMG to discuss the new 
information involving the GenCap Transaction and how best to proceed in the circumstances.

76  A meeting of the Genesis audit committee, KPMG personnel, Ian Brown and the Corporate Secretary was held on 13 
January 2009. At that meeting the Genesis audit committee resolved to hire a third party to assist Genesis management in 
preparing a restatement of the Q3 Financial Statements.

77  On 4 February 2009 Genesis issued a restatement of the Q3 Financial Statements, which reversed the $4.5 million 
previously recognized as revenue, and disclosed via news release its deferral "until certain other criteria are met".

I. Staff's Investigation

78  On 15 July 2009 the Commission's Director, Enforcement issued an investigation order (the "Investigation Order") under 
section 41(1) of the Act. This appointed three Staff investigators "to investigate all matters relating to [Genesis] subsequent to 
January 1, 2008 and potential contravention of [section] 146 of the Act in respect of the filing of financial statements", and 
indicated that "[t]he scope of the investigation to be carried out under this order may include the activities of the current and 
former officers, directors, employees and agents of [Genesis] ... , [GenCap]".

79  On 25 March 2010 an amended investigation order (the "Amended Investigation Order") was issued. This appointed an 
additional Staff investigator and widened the scope of the investigation to include potential insider trading contraventions.

80  During the 13 May 2010 Interview of Gobi Singh, Staff investigators asked Gobi Singh the following questions and he 
gave the answers indicated:

Q And with regard to the setup of GenCap, did Genesis provide any financial assistance to GenCap for their startup?

A No.

Q Did you personally provide any financial assistance to GenCap?

A No.

81  On 28 July 2010 a Staff investigator sent to Meena Singh a "Form 1 - Summons to a Witness before a Person Appointed 
under Section 41 of the [Act]" (the "Summons"). The Summons compelled Meena Singh to attend before the Staff investigator 
at an examination set for 8 September 2010. Meena Singh was not asked to bring any documentation with her.

82  In a 15 August 2010 email to the Staff investigator (the "15 August Meena Singh Email"), Meena Singh asked "what is the 
interview with yourself in regards to". The Staff investigator responded by email the next day that "[t]he investigation relates to 
the activities of [Genesis]" and explained how "a copy of the investigation order" might be provided to Meena Singh or her 
counsel.
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83  On 19 August 2010, in response to a request from Meena Singh's counsel the previous day, a copy of the Investigation 
Order was couriered to Meena Singh's counsel.

84  At the outset of the 8 September 2010 Interview of Meena Singh (the "Meena Singh Interview"), a copy of the Amended 
Investigation Order was provided to Meena Singh's counsel. During the Meena Singh Interview, the Staff investigator asked 
Meena Singh the following questions and she gave the answers indicated:

Q And are you familiar with an individual named Thomas Tang?

A I know who he is.

...

A Like, I met him at the office Christmas parties that we have.

...

Q So you know him as an acquaintance?

A Right.

Q Just through meeting him --

A Yeah.

Q -- at Genesis events?

A Yeah. That's how I know him, like, who he is, yeah.

Q So you're not a friend of --

A No.

Q -- of Mr. Tang?

...

MS. CHUTE: So Mr. Tang, to your knowledge, was an employee of Genesis Land Development?

A I -- I'm not sure. I think so.

Q In any event, that's where you met him?

A Yeah, that's -- yeah.

Q Okay. And are you aware if he's still an employee of Genesis; if he's still at Genesis?

A I don't know.

Q Has [sic] you or your husband ever lent money to Mr. Tang, that you're aware of?

A No.

 Q. So you're not aware of any funds being lent to Mr. Tang?

A No, I'm not aware of anything like that. And if I did, I would know because we do have a joint account.

Q You and your husband have a joint account?

A Yeah.

Q ... Do you have any -- do you have any knowledge of funds being lent or given to Mr. Tang in September of 2008?

A No. I don't remember anything, no.

Q I'm going to show you a document here.

...
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Q -- of a Canadian dollar draft made to Mr. Thomas Tang --

A Yeah.

Q -- on September 19th of 2008 for $30,000.

A M-hm.

Q It comes from [a certain bank] at, it looks like, [the bank's address].

...

MS. CHUTE: Have you seen this document before?

A Yes, I have. Just one with his name on it. Yes, I have.

Q So does this refresh your memory at all --

A Yeah.

...

A Yeah. That was a loan. I loaned that 'cause his wife needed it for something. I don't know. To fix something up. And 
I just lent it to them. But he -- he returned it to me right away.

...

MS. CHUTE ... it is a Canadian dollar draft to Thomas Tang in the amount of $30,000 dated the 19th day of 
September 2008 from [the bank].

...

Q So this does refresh your memory a little bit. Could you give me a little bit of background on how the loan came 
about?

A He -- he wanted to -- he wanted to know if I could lend him the money, but -- I don't know. I'm not sure if it was for 
his wife or something, fixing something up or something. I don't know. But I said, Okay, fine. And he goes, I can 
return it to you quickly, too... And I'm not sure if he paid me back in a -- two weeks or three weeks or something like 
that.

Q So who first brought up the subject of loaning money to Mr. Tang?

A Oh, he came to me.

Q Mr. Tang?

A While I was at the office. Yeah. He just came up to me.

Q He came up to you at the Genesis office?

A Yeah.

Q And he asked you if you would lend him money?

A Yeah.

Q And did he say what the use of that money would be?

A No, he didn't...

...

Q Was your husband there when he requested the funds?

A No, he wasn't there.

...

Q ... And you said that you didn't know Mr. Tang that well. Had he asked you to lend him funds before this at all?
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A No.

...

A ... he said that he can pay me back in about two, three weeks, 'cause I do other investments, too. I do lend out 
money.

Q And in this case, what were the terms of the loan to Mr. Tang?

A Just that he would pay me back in two, three weeks that he had promised me.

Q And you considered this an investment?

A ... I just lent it to him... I'll get it back, so -- cause it's really short, right?

Q Was there any written loan agreement with Mr. Tang?

A No, there wasn't.

Q Were there any interest terms, interest -- sorry, interest rates associated with this loan? Were you charging him 
interest or any sort of fees?

A No.

Q Was there an agreement on a repayment date?

A Yes... Two, three weeks ...

Q So you just gave the money to Mr. Tang with no formal agreement other than he would pay you back --

A That's right.

...

Q Why did you loan Mr. -- money to Mr. Tang instead of directing him to go to a bank and get a loan from a bank?

A ... I just thought I'd just help him out.

Q Did you discuss it with your husband before you provided the loan to Mr. Tang?

A I did mention it to him, yes.

Q And when did you mention it to him? Was it --

A When he -- when Thomas came up to me and asked me if I could lend him the money.

Q You consulted your husband, Mr. Singh?

A Yeah. I let him know and I -- I said to help him out, ...

Q And what did your husband say to that?

A He said it was up to me.

Q Were these your funds?

A Yes. Well, we have a joint account, so ...

Q So it was both your husband's and your funds?

A Yeah.

Q And your husband said it was completely up to you; he didn't encourage you to lend the money --

A No.

Q -- to Mr. Tang?

...

Q Do you know why Mr. Tang approached you and not your husband to loan him the funds, this $30,000?
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A ... I don't know. He just came up and asked me, and I said, Okay, I'll help you out. 'Cause I do help out other people, 
too, that need it, you know.

J. Meena Singh's Evidence at the Merits Hearing

85  According to Meena Singh, at the time of the Meena Singh Interview she knew her husband Gobi Singh was the subject of 
an investigation under the Act involving financial statements. She told us that she asked Gobi Singh why she received the 
Summons. She testified that Gobi Singh was surprised she received the Summons; he said that it could be about the financial 
statements, but that he did not know why Staff would want to interview her when she had "nothing to do with it". Meena Singh 
then sent the 15 August Meena Singh Email seeking an explanation for the Summons.

86  According to Meena Singh's testimony, which was consistent with Meena Singh Interview content, she first heard of 
GenCap when she "was asked to come to the [Commission] for a summons" and did not know at the time of the Meena Singh 
Interview or at the Merits Hearing "what GenCap is" or Tang's involvement with GenCap. Meena Singh also testified that she 
knew Tang was a Genesis employee doing, she understood, "something in sales".

87  Meena Singh's testimony concerning the circumstances of the Tang Loan was for the most part consistent with the Meena 
Singh Interview content concerning same. Meena Singh testified that: she was approached at the Genesis offices by Tang, who 
asked her whether she could help him with a loan of $30 000 and promised to repay her in two or three weeks; Tang did not tell 
her why he needed the money; she told Tang that she needed to talk to Gobi Singh first; she asked Gobi Singh what he thought 
about her lending money to Tang; Gobi Singh told her "it's up to me if I wanted to help him or not"; and she decided to lend the 
money to Tang. Meena Singh also testified that: Gobi Singh did not ask her to lend the money to Tang; no one ever told her 
that Gobi Singh told Tang to ask her for the money; and Gobi Singh was not involved in any of the Tang Loan arrangements.

88  Meena Singh told us that she and Tang met at her bank -- Meena Singh recalled arriving first and waiting in a line-up -- and 
Meena Singh gave Tang, whom she recalled waited outside, a bank draft dated 19 September 2008. According to Meena Singh, 
the money for that draft came from her and Gobi Singh's joint personal savings account. (The banking records in evidence 
confirm this but also show that the $30 000 was then transferred into her and Gobi Singh's joint chequing account and used to 
purchase that draft.) Meena Singh said that she has other bank accounts, all joint accounts with her husband Gobi Singh.

89  Meena Singh testified that she next communicated with Tang when he called her to make arrangements to repay the Tang 
Loan. She met Tang and he gave her a $30 000 bank draft dated 14 October 2008.

90  Meena Singh told us that she has made other loans -- some were investment loans, others were loans to people who needed 
financial help. Meena Singh produced a list of 10 such loans:

* seven characterized or labelled as investment loans;

* one undocumented, no-interest loan made in January 2000 to her father, which was outstanding with no real 
expectation of repayment;

* one undocumented, no-interest loan made in September 2002 to her sister and her husband, which was 
outstanding with no real expectation of repayment; and

* the $30 000 undocumented, no-interest Tang Loan, which was repaid.

91  Meena Singh also recalled other loans she has made and which have not been repaid: two undocumented, no-interest loans 
totalling $10 000 in perhaps 2004 to a former Genesis employee, who needed money to pay bills; and a $30 000 undocumented 
loan (Meena Singh could not recall whether interest was to be paid) to a former Genesis employee in perhaps 1999 or 2000.

IV. ANALYSIS

A. Allegation against Fletcher
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1. Parties' Positions

92  Staff alleged that Fletcher knew Firm Capital was the source of the deposit money paid by GenCap to Genesis in relation to 
the GenCap Transaction yet failed to correct a misstatement made by Devcich to Genesis's auditor KPMG during the 6 
November Meeting. Stall also alleged that Fletcher made a false statement to KPMG in the Management Representation Letter, 
namely that he had no knowledge of any action by any Genesis officers to mislead KPMG during its engagement. Staff 
contended that such alleged conduct, while not a contravention of any provision of Alberta securities laws, was conduct 
contrary to the public interest.

93  Staff submitted that Fletcher's alleged conduct could be viewed narrowly as a corporate employee's failure to correct 
misinformation given to the company's independent auditor or, more broadly, as such a failure resulting in inaccurate public 
company disclosure (here, the Q3 Financial Statements). Staff contended that, viewed through either lens, Fletcher's alleged 
conduct offended the fundamental securities law principle requiring accurate disclosure, such that the Commission is entitled to 
-- and should -- exercise its public interest jurisdiction to deal with such conduct, even though it did not contravene any 
provision of Alberta securities laws.

94  Fletcher contended that this is a rare case in that he is not alleged to have contravened any provision of Alberta securities 
laws. Fletcher pointed out that he was neither a director nor an officer of Genesis at the time Devcich -- his superior and the 
CFO -- made the impugned representation to Genesis's independent auditor. Fletcher asserted only tangential involvement with 
the GenCap Transaction, with the result that he had incomplete information at the time of the 6 November Meeting and did not 
know for a fact that Devcich had made a misstatement to KPMG at that meeting. Fletcher noted that he followed up with 
Devcich, but contended that he was not alerted to any impropriety in his subsequent discussion with Devcich. Fletcher also 
noted that there is no certainty that events would have unfolded differently had he conducted himself differently. Fletcher 
submitted that in such circumstances the Commission should be loath to invoke its public interest jurisdiction because doing so 
would establish new standards or principles for employees of reporting issuers. Fletcher also argued that he did not act wilfully 
or deceitfully and that his circumstances did not involve the type of abusive or egregious conduct that requires the 
Commission's exercise of its public interest jurisdiction.

2. The Issue

95  There is no allegation before us that Fletcher contravened a provision of Alberta securities laws. Rather, the issue we are to 
address is whether Fletcher's conduct, as found, was such as to warrant the Commission's intervention by way of our public 
interest jurisdiction.

3. Exercise of Public Interest Jurisdiction

96  The Commission has the power, via its public interest jurisdiction, to intervene even when no breach of Alberta securities 
laws has been found (Re Arc Equity Management (Fund 4) Ltd., 2009 ABASC 390). In considering the public interest 
jurisdiction of the Ontario Securities Commission (the "OSC"), the Supreme Court of Canada noted that the OSC has "a broad 
discretion to intervene in Ontario capital markets if it is in the public interest to do so" but that, in exercising its public interest 
discretion, the OSC "should consider the protection of investors and the efficiency of, and public confidence in, capital markets 
generally" (Committee for the Equal Treatment of Asbestos Minority Shareholders v. Ontario (Securities Commission), 2001 
SCC 37 at para. 45). In Re Canadian Tire Corp. (1987), 10 OSCB 857 (affirmed (1987), 59 O.R. (2d) 79 (Div. Ct.), leave to 
appeal to Ont. C.A. refused (1987), 35 B.L.R. xx), the OSC had earlier determined that its public interest jurisdiction would be 
appropriately exercised "to deal with situations that are inconsistent with the best interests of investors or where a transaction 
constitutes a flagrant abuse of the marketplace".

97  In deciding whether it is appropriate to exercise our public interest jurisdiction, we must assess the regulatory context in 
which Fletcher's conduct occurred -- in short, we must consider whether Fletcher's conduct contributed to Genesis's issuance of 
the inaccurate Q3 Financial Statements. As the OSC explained in Re Biovail Corporation (2010), 33 OSCB 8914 (at paras. 
382-83):
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In our view, where market conduct engages the animating principles of the [Ontario Securities Act], the [OSC] does 
not have to conclude that an abuse has occurred in order to exercise its public interest jurisdiction... We should not 
interpret or constrain our public interest jurisdiction in a manner that condones inaccurate, misleading or untrue public 
disclosure regardless of whether that disclosure contravenes Ontario securities law...

There should be no doubt in the minds of market participants that the [OSC] is entitled to exercise its public interest 
jurisdiction where any inaccurate, misleading or untrue public statement is made, whether or not that statement 
contravenes Ontario securities law. It is, of course, a separate question whether the [OSC] should exercise its public 
interest jurisdiction under section 127 of the [Ontario Securities Act] in any particular circumstances.

98  Clearly, in determining whether to exercise our public interest jurisdiction, we must also consider all relevant 
circumstances, mindful that such jurisdiction is to be exercised with restraint and caution. We adopt the following statement of 
the OSC in Re Sterling Centrecorp Inc. (2007), 30 OSCB 6683 (at para. 212):

The [OSC's] "public interest" jurisdiction is broad and powerful, and must be exercised with caution, as recognized in 
the Re Canadian Tire decision. When considering the exercise of this jurisdiction, the [OSC] needs to have regard to 
all of the facts, all of the policy consideration[s] at play, all of the underlying circumstances of the case, and all of the 
interests affected by the matter and the remedy sought...

99  Our securities regulatory regime -- with its primary objectives being the protection of investors and the fostering of a fair 
and efficient capital market and public confidence in that market -- requires that publicly disclosed information such as 
financial statements be accurate and not misleading or untrue. The Q3 Financial Statements were continuous disclosure 
documents required by Alberta securities laws to be prepared, filed and publicly disseminated as part of Genesis's obligations 
as a reporting issuer. They were, in fact, not prepared in accordance with GAAP as required under Alberta securities laws and 
were required to be restated.

100  On the totality of the evidence, we conclude that Fletcher played a marginal role in the chain of events that led to the 
public disclosure of inaccurate information in the Q3 Financial Statements. Fletcher was Devcich's subordinate at Genesis and, 
we find, had at most peripheral involvement in the GenCap Transaction. We are satisfied that at the time of the 6 November 
Meeting Fletcher was unaware of all of the facts surrounding the GenCap Transaction; most importantly, he was unaware of 
the Genesis Security Agreements until after the Q3 Financial Statements were issued. As noted, the differing recollections of 
the 6 November Meeting participants evince uncertainty as to the GenCap Transaction funding question posed by Jason Brown 
at that meeting and a lack of common understanding as to what was being asked and for what purpose. We are also satisfied 
that Fletcher did not know at the time that Firm Capital had in fact financed the $4.5 million GenCap deposit. Moreover, to the 
extent that Fletcher had an inkling that such had occurred or had concerns about what had transpired at the 6 November 
Meeting, we note that he subsequently questioned Devcich, the CFO and one of the four Genesis personnel involved in 
finalizing the GenCap Transaction, as to why Devcich had not told KPMG of the referral of GenCap to Firm Capital.

101  All of this said, we are disappointed that Fletcher, holding the senior corporate position of controller at Genesis (a position 
that can attract duties akin to those of a director or officer) and also holding the professional designation of chartered 
accountant (and thus aware that a reporting issuer must provide all relevant financial information to its independent auditor), 
did not probe more deeply into the facts of the GenCap Transaction funding during his follow-up discussion with Devcich. Had 
Fletcher done so, he may well have acquired information that would have prompted further action on his part. Genesis, in 
accordance with good corporate governance practices, had also provided an avenue, through its Code of Business Conduct and 
Ethics, whereby its personnel including Fletcher were encouraged to discuss any financially related concerns with the chair of 
the Genesis audit committee, with such discussions held in confidence on request. In short, Fletcher could have and, ideally, 
ought to have done more in the circumstances. We expect that those finding themselves in similar circumstances in future will 
act with greater care and persistence.

102  Nevertheless, we are not convinced in all the circumstances that Fletcher's conduct, albeit perhaps incautious and 
imprudent, was such as to warrant the exceptional exercise of our public interest jurisdiction in the absence of a breach of 
Alberta securities laws.
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103  In sum, we decline to exercise our public interest jurisdiction in this regard. We dismiss the allegation against Fletcher.

B. Allegations against Meena Singh

1. Section 93.4(1) of the Act

(a) Parties' Positions

104  Staff submitted that Meena Singh, when being questioned during the Meena Singh Interview about the Tang Loan, knew 
that she had lent Tang $30 000 in September 2008 and deliberately attempted to withhold or conceal that fact from Staff 
investigators. Staff further submitted that information surrounding the Tang Loan was reasonably required for their 
investigation into Genesis's financial statements -- questions they had regarding Genesis's relationship with GenCap and Tang, 
the circumstances surrounding the GenCap Transaction and Genesis's accounting treatment of that transaction.

105  Meena Singh submitted that, to find a contravention of section 93.4(1) of the Act: there must have been an attempt to 
conceal or withhold information, which implies some sort of intention or knowledge; the person being questioned must have 
reasonably known that the information was reasonably required for the investigation; and there must have been an impairment 
or obstruction of the investigation.

106  Meena Singh contended that her impugned statements during the Meena Singh Interview could be interpreted in context 
"as not being incorrect". Alternatively, Meena Singh contended that any misstatements during the Meena Singh were 
inadvertent or innocent -- she had not purposely lied or withheld information from Staff. She argued that, because she had 
limited knowledge of the subject matter of the investigation and did not know why she was being summoned, she had honestly 
forgotten about the Tang Loan until she was shown the banking documentation. Meena Singh also contended that at the time of 
the Meena Singh Interview she did not reasonably know that information about the Tang Loan was relevant to Staff's 
investigation of her husband. Indeed, she questioned whether such information was relevant. Meena Singh further contended 
that there was no obstruction of the investigation because Staff already knew the information about the Tang Loan, she 
corrected any misstatements immediately upon being shown the banking documentation and the relevance of such information 
was very unclear.

(b) The Law and Application of the Law to the Facts

107  Section 93.4(1) of the Act states:

A person ... shall not, and shall not attempt to, ... conceal or withhold any information ... reasonably required for [an] 
... investigation under this Act.

108  To find a contravention of section 93.4(1) of the Act, we need not find that there was an obstruction of the investigation 
(although this may well be a relevant consideration at any required sanction hearing). Rather, to find such a contravention, we 
must determine first whether Meena Singh concealed or withheld, or attempted to conceal or withhold, information and, 
second, whether that information was reasonably required for an investigation under the Act.

109  Turning to the first element of section 93.4(1) of the Act, the evidence is clear that, when Meena Singh was initially asked 
about the Tang Loan during the Meena Singh Interview, her answers were untrue. Further, we do not find credible her 
explanation for not answering truthfully.

110  In our view, the questions initially asked by the Staff investigator were clear, unambiguous and specific. When Meena 
Singh was asked whether she was familiar with Tang, she truthfully acknowledged him as an "acquaintance" she knew through 
"Genesis events" and as (she thought) a Genesis employee. However, when next asked twice whether she or her husband had 
ever lent money or was aware of any money being lent to Tang, she provided negative responses, offering in conjunction with 
the second negative response the explanation that she would have such knowledge because she and her husband had a joint 
bank account. She was then asked a third time, and with greater specificity, whether she had any knowledge of a loan to Tang 
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in September 2008, to which she responded: "No. I don't remember anything, no." This response, considered together with her 
two previous untrue statements, was a third untrue statement. The Staff investigator then showed Meena Singh the $30 000 
bank draft payable to Tang, which she agreed refreshed her memory that she had in fact lent money to Tang.

111  Meena Singh had made the Tang Loan only two years prior to the Meena Singh Interview, for a fairly significant amount 
to someone she did not know well, who had approached and solicited her financial assistance at her husband's business 
premises for an unspecified purpose. She testified to having made three prior undocumented loans (at least two of which were 
no-interest loans) to non-family members, none of which have apparently been repaid. With that unfortunate history, Meena 
Singh was nevertheless willing to make the requested $30 000 undocumented no-interest Tang Loan. Moreover, at the time of 
the Meena Singh Interview, Meena Singh, who thought Tang was a Genesis employee, had sufficient knowledge of the subject 
matter of the investigation. It is true that, at the outset of the Meena Singh Interview, Staff investigators gave Meena Singh no 
general indication of what the interview concerned other than to inform her that the interview was a compelled interview under 
the Act pursuant to the Amended Investigation Order. However, prior to the Meena Singh Interview, Meena Singh: had learned 
from her husband that the Summons could be about financial statements; had learned from the Staff investigator that "[t]he 
investigation relates to the activities of [Genesis]"; and had been provided, via her counsel, a copy of the Investigation Order, 
which referred to an investigation of "all matters relating to [Genesis] ... in respect of the filing of financial statements", which 
"may include the activities of the current and former officers, directors, employees and agents of [Genesis]". Further, this 
wording included in the Investigation Order also appeared in the Amended Investigation Order provided to Meena Singh's 
counsel at the outset of the Meena Singh Interview.

112  In light of these facts, we do not think it credible that Meena Singh, after being asked three times, could not recall the 
fairly recent $30 000 Tang Loan until presented with the banking documentation. The evidence is clear, and we find, that 
Meena Singh by her denials, which she did not correct until confronted with the banking documentation, attempted to conceal 
or withhold information during the Meena Singh Interview, a compelled Staff investigative interview. Her misstatements were, 
we find, not inadvertent. Thus, the first element of section 93.4(1) of the Act has been proved.

113  We next consider the second element of section 93.4(1) of the Act. To find this element is proved, we need not find that 
Meena Singh reasonably knew that information about the Tang Loan was reasonably required for Staff's investigation. We need 
only find that information about the Tang Loan was reasonably required for Staff's investigation.

114  Staff were investigating the activities of Genesis and in particular examining whether the Q3 Financial Statements were 
prepared in accordance with GAAP and fairly presented in all material respects the financial condition, results of operations 
and cash flows of Genesis as required by Alberta securities laws. A focal point of Staff's investigation was the claimed 
independence of GenCap from Genesis. Staff were examining the relationship of the two companies, including any dealings 
between their principals Tang and Gobi Singh. Staff understood that money had been paid to Tang from the joint savings 
account of Gobi Singh and Meena Singh, via their joint chequing account, and that Tang had paid that and other money to Firm 
Capital, the lender to GenCap of money used to complete the GenCap Transaction with Genesis.

115  Investigative powers given to investigators under the Act are necessarily broad in scope because the purpose of an 
investigation is to determine whether there is evidence to support the alleged wrongdoing being investigated. In that pursuit, 
investigators are entitled to conduct a wide-ranging inquiry, pursuing lines of inquiry that may not be anticipated by those 
being investigated or questioned. And, to state the obvious, it is expected that persons being questioned will tell the truth.

116  We are satisfied that information regarding the payment of money from joint bank accounts of Gobi Singh (the president, 
the CEO and a director of Genesis) and his wife Meena Singh to Tang (the president and the CEO of GenCap, an entity 
recently spun-off from Genesis and staffed with former Genesis employees) was reasonably likely to be important to an 
investigation into "all matters relating to [Genesis] ... in respect of the filing of financial statements", with the "scope of the 
investigation" perhaps including "the activities of the current and former officers, directors, employees and agents of [Genesis] 
and ... , [GenCap]". We find that the "reasonably required" element of section 93.4(1) of the Act has been proved.

(c) Finding
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117  We have found that the elements of the alleged contravention of section 93.4(1) of the Act have been proved. Thus, we 
find, Staff have proved that Meena Singh contravened section 93.4(1).

2. Conduct Contrary to the Public Interest

118  Staff alleged that Meena Singh's attempted concealment or withholding of information about the Tang Loan was also 
conduct contrary to the public interest.

119  Meena Singh submitted that her misstatements during the Meena Singh Interview did not harm the public interest in any 
way because: her misstatements were inadvertent; when her memory was refreshed with the banking documentation, she 
corrected her misstatements immediately and provided accurate information to Staff throughout the remainder of the Meena 
Singh Interview; and her misstatements did not frustrate Staff's investigation.

120  To find that Meena Singh's attempt to conceal or withhold information about the Tang Loan was contrary to the public 
interest, we need not find that her conduct impeded or frustrated Staff's investigation. However, this may well be a relevant 
consideration at any required sanction hearing.

121  We have found that, by making untrue statements during the Meena Singh Interview, which were not inadvertently made, 
Meena Singh attempted to conceal or withhold information reasonably required for an investigation under the Act. The 
Commission is charged with the statutory responsibility of maintaining the integrity of the Alberta capital market and investor 
confidence in that market. Persons who attempt to conceal or withhold information from Staff conducting investigations into 
suspected capital market wrongdoing can frustrate Staff's activities in pursuit of the Commission's statutory mandate and 
impede Staff's oversight function, thereby putting the public interest at risk. Accordingly, we find that, in attempting to conceal 
or withhold information reasonably required for an investigation under the Act, Meena Singh also acted contrary to the public 
interest.

V. CONCLUSION AND NEXT STEPS

122  With our findings that Meena Singh contravened section 93.4(1) of the Act and in so doing also acted contrary to the 
public interest, this proceeding will now move to a second phase for the purpose of determining what, if any, orders ought to be 
made against her.

123  We direct that Staff provide to the panel (through the Commission Registrar) and to Meena Singh any written submissions 
that Staff wish to make on the issue of appropriate orders by 16:00 on Tuesday 26 June 2012.

124  Meena Singh may respond in writing to Staff's written submissions. Any such written submissions by Meena Singh must 
be provided to the panel (through the Registrar) and to Staff by 16:00 on Friday 20 July 2012.

125  Staff may reply in writing to any such written submissions by Meena Singh, such reply to be provided to the panel 
(through the Registrar) and to Meena Singh by 16:00 on Friday 27 July 2012.

126  If either party wishes to make supplementary oral submissions or to adduce evidence on the issue of appropriate orders, 
the panel will schedule an in-person hearing session. A party requesting such an in-person hearing session must so advise the 
Registrar by 16:00 on Wednesday 1 August 2012, indicating whether that party proposes to adduce evidence (via witnesses or 
otherwise) and the amount of hearing time that party expects to require. (If a requesting party does propose to adduce evidence, 
under section 2.3 of Rule 15-501 Rules of Practice and Procedure for Commission Proceedings we direct that party to provide 
to the other party at least 10 days prior to the date set for the in-person hearing session: (i) the names of all proposed 
witnesses; (ii) summaries of the proposed witnesses' anticipated evidence; and (iii) copies of all documents intended to be 
entered as evidence.) Even if no party requests such an in-person hearing session, one may be required by the panel. The 
Registrar will inform the parties as to whether an in-person hearing session will proceed.

31 May 2012
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For the Commission:

"original signed by"
 Glenda A. Campbell, QC

"original signed by"
 Glen D. Roane

"original signed by"
 Richard A. Shaw, QC

End of Document
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